COMMISSIONERS PROCEEDINGS
JANUARY 20, 2004
CLARK COUNTY, WASHINGTON

The Board convened in the Commissioners Hearing Room, 6th Floor, Public Service Center, 1300
Franklin Street, Vancouver, Washington. Commissioners Stanton, Pridemore, and Morris, Chair,
present.

PLEDGE OF ALLEGIANCE

The Commissioners conducted the Flag Salute.

BID AWARD 2354

Reconvened a public hearing for Bid Award 2354 — Annua Janitoria Supplies (continued from
January 13, 2004). Mike Westerman, General Services, read a memo from General Services
requesting that Bid 2354 be awvarded on atotd bags, including accepted dternate item(s), to
the lowest responsive bidder medting dl specifications. There being no public comment,
MOVED by Stanton to award Bid 2354 to Water E. Nelson Company of Portland, Oregon,
in thetotal bid amount of $68,216.71 including Washington State Sdes tax and grant authority
to the County Adminigtrator to sign dl bid related contracts. Commissioners Morris, Stanton,
and Pridemore voted aye. Motion carried. (See Tape 70)

PUBLIC COMMENT

There was no public comment.

CONSENT AGENDA

There being no public comment, MOVED by Pridemore to agpprove items 1 through 8.
Commissioners Morris, Stanton, and Pridemore voted aye. Motion carried. (See Tape 70)

PUBLIC MEETING: LIVINGSTON MOUNTAIN QUARRY

Held a public meeting to consder an gpped of the Clark County Hearing Examiner’ sdecisonin
the matter of an gpped of aType Il saff decision approving asite plan and a SEPA Mitigated
Determination of Non-ggnificance to mine within a40-acre site in the FR-80 zone with a
Surface Mining Overlay.

The Board of Commissoners received no public comment, ora or written, at this meeting.

Meeting continued from January 6, 7, and 13.

The board certified reading the record.



COMMISSIONERS PROCEEDINGS
JANUARY 20, 2004
CLARK COUNTY, WASHINGTON

Pridemore gtated that he liked the way staff had identified the issues, as well asther responses.
He said that when it comesto SEPA issues, he dways questions what is legitimately before the
board and what isn't.

Rich Lowry, Prosecuting Attorney’ s Office, stated that the board does not have jurisdiction
over what are caled procedural SEPA issues, such asthe adequacy of aDNS/EIS.

Morris said she didn’t think they had jurisdiction over subgtantive.

Lowry said they do have jurisdiction over subgtantive. He explained that if conditions are
imposed based on SEPA they do have the ability to review those. He said that in this case there
isaprocedural SEPA chalenge asking the board to overturn the refusal of the examiner to
withdraw or overturn the DNS. Lowry stated that in the past he has advised the board that the
examiner didn't have jurisdiction over that because SEPA rules state that the only appealable
SEPA decisonsare aDS, DNS, or the adequacy of an EIS. However, the examiner went
ahead and reached the merits of it and concluded that he didn’t find any new information
suggesting that there were sgnificant impeacts.

Pridemore sad that in going through each of the issues individudly, he was somewhat a aloss
asto what exactly was being appealed. He said he found the agpped to be without merit.

Stanton stated that one of the things they look for in an gpped letter is specificity, e.g. where
did the hearings examiner error? She said that according to code, that's expected in the appedl.
She said an gpped |etter ismore of an opinion that’s in disagreement with what the hearings
examiner concluded.

Pridemor e added that there was congderable information in the record that supports the
decison of the hearings examiner.

Morris agreed, stating that she could find no error in the hearings examiner decison.
MOVED by Pridemore to deny the Livingston Mountain Quarry appea and uphold the
Hearings Examiner. Commissioners Morris, Stanton, and Pridemore voted aye. Motion carried.

(See Tape 70)

PUBLIC MEETING: CUP 2002-00001 WASHOUGAL MOTOCROSS

Held a public meeting to consider appedls of the Clark County Hearing Examiner’s decision
regarding an application for aconditiona use permit for the Washougd Motocross and related
uses north of NE Borin Road and west of NE 412" Avenue.

The Board of Commissioners received no public comment, ord or written, & this meeting.
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Meeting continued from January 6, 7, and 13.

Morris explained that this apped has been before the Board in the past and the reason it wasin
front of them again was because of aremand to the hearings examiner to clarify the record and
to show hiswork. She asked Mr. Lowry to walk them through the articulated reasons for the
remand and what they had asked the hearings examiner to do.

The Board certified reading the record.

Rich Lowry, Prosecuting Attorney’ s Office, stated that the board remanded the matter to the
hearings examiner by resolution 2002- 10-02, and that there were four specific remand issues.
Firgt, there was applicability of the state noise exemption to racing events. He said the examiner
had assumed that the noise exemption applied, whereas the state noise exemption requires, for it
to be gpplicable, that the racing facility exist in 1975 and dso have some requirements in terms
of ether the racing event having been permitted or undertaken under the sanctions of an
appropriate sanctioning body. Lowry said the second issue isin position of appropriate noise
mitigation measures. He said the examiner had struggled in his origind decison because there
was not much information about noise during the original hearing. He said the board remanded
for the purpose of developing an informationd base for the examiner to impose appropriate
noise mitigation conditions. The third issue dedlt with the issue of intengty. In hisorigina
decision, the examiner limited the number of eventsto 40 that he concluded had higtoricaly
occurred. The board had concluded that that was an inappropriate way to apply the CU
sgnificantly detrimental standard; that the examiner should decide that on the merits, not on the
history. Lowry said the final remand issue was to gpprove a plan through a public process. He
further explained. Lowry specified that the board was Sitting in a specia capacity and was not
re-hearing the case. He said they do have two requests to put new evidence in — one from the
gpplicant and one from the opponent, who is represented by Keith Hirokawa. Lowry advised
that the board should not dlow any additiona evidence into the record because of limitationsin
date law. He explained three standards of review that would generaly apply to the issues
before the board. Lowry said there were additiond claims from the agppellant that some of the
conditions were unduly, onerous, or impractica. He said he thought the examiner, in most cases,
made findings in which he had concluded that those conditions were practicd. So, theissueis
whether there was evidence in the record to support those findings. Lowry said there were
many miscellaneous issues such as the setback from Coyote Creek and whether it should have
been ingtead a uniform 400 feet, and the issue of whether or not the examiner in requiring the
relocation trail plan imposed standards to guide putting that together. Also, there have been
dlegations that the decison istoo vague.

Morris referenced one item in the staff recommendation, which was that the appeds from the
appellants be dismissed as non- meritorious. She was willing to dismiss the gppeds from Mr.
Hirokawa and Mr. Kepchafor lack of meeting the qudifications.
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Lowry stated that in terms of the issue of what the state noise exemption means, it is purely a
question of law and, therefore, failure to have extensive cites to the record was probably not
fatd. He said the State noise exemption exempts sounds originating from motor vehicle racing
events & existing authorized facilities. He said the argument that was raised by both Mr.
Hirokawa and Mr. Anderson was that the exemption only deals with the racing that occurred
prior to 1975. The off-track usage was never a sanctioned event prior to 1975. Lowry said he
thought that necessitated whether the board decide whether the examiner was correct in his
conclusion that the exemption applied to the entire property.

Morrisdidn’t disagree with Mr. Lowry. However, her point was that for someone to bring an
appeal before the Board gating that the hearings examiner’ s ultimate gpprovd is arbitrary and

capricious and clearly contrary to law, without explaining what law and what makes it arbitrary
and capricious, isnot sufficient for an gpped. She said she thought they would need to have a

discussion about the issues that Lowry had raised before they could even ded with the

applicant’s appedl.

Lowry agreed with Commissioner Morrisin that the starting place was the state noise
exemption. He said depending on how they decided it, grand prix races are either dlowed or
not alowed. In addition to the PA system, the grand prix races are of the most concern to the
neighbors.

Morris sad that it depended on whether or not they agree with the hearings examiner’ sfinding
and bdieve that he proved hiswork in saying that the facility and activities therein predated
1975. She said she thought there was evidence in the record to support that finding.

Lowry said he didn’t think the opponerts who appealed were in disagreement with that. They
contend that the state noise exemption limits the activities that are exempt to those thet originaly
occurred. The examiner found that once the facility is exempt then the racing events are exempt.

Morris said she agreed with that decison and there was alot of evidence in the record. She
added that at one point there was a letter that referred to 500 acres; that they used to run trails
al the way through the 500 acres.

Stanton noted that the letter was from 1983 and was probably the best evidence that the whole
thing had been used.

Pridemore said the question to him was whether the law gpplies to the facility or to specific
events and in hisreading of the law it does apply to the facility. He said the remand issue was
about the four points that were raised, which iswhat he focused on.
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Morris said she agreed with the hearings examiner that it is a pre-exiding fadility thet is exempt
from the ate noise law. Under the exemption and state law, all of the activities are exempt from
the state noise law because they occurred on the fadility. That takes care of the state law part of
it, but does't get to the issue of noise under the conditiona use permit.

Pridemore said that as far as the noise, he struggled with the term “existing approved.” There
was some evidence about sanctioning from a professond body, but never any public
sanctioning. How do you consider it approved? He referred to mitigation issues.

Lowry said that gets you to the remand issue, which gets you to the second remand issue— a
requirement that noise studies be done and then application of the CU standard and mitigation.

Pridemore said there was alot of discusson about what was required in terms of reports. He
sad he thought there was alot more evidence in the record thistime versus the lagt time it came
before the board. He said he thought the hearings examiner probably did go a bit further in
requiring a 10 decibe reduction based on something the applicant had said, but that it might not
be achievable; that it might be ingppropriate to put in a conditiona use permit and that 5
decibels would probably be more gppropriate and something the applicant would accept.

Santon sad if she were using her judgment, she probably would make the measurement at the
property line.

Lowry sad that under Sate law if this was aregulated activity, then noise would be measured at
the property line. The examiner was trying to structure his own requirements because thisis
exempt from the state noise regulation. He probably concluded that there are properties that
don’t have houses on them and properties that have houses that are set aways back, so it made
more sense to gpply CU standard to measure it at the dwelling.

Pridemore said he came to the conclusion that a court would overturn arequirement if they
conddered this exempt. He sad if the applicant was willing to put in alimitation they would be
better off.

Morris said she needed clarity on what the gpplicant actualy sad he would do. The hearings
examiner said he would go to 10; however, the appedl |etter states that they never said that. She
thought the tough part would be deciding what the ambient noise level was. She agreed with
Commissioner Pridemore in thet if the gpplicant had made an offer on that, she would teke it.
Pridemore said he thought he remembered seeing something that offered 10 decibels.

Lowry said that according to the gpplicant’ s apped |etter, it was done verbaly at the hearing.
Morrisinterjected that it was 5 decibels, not 10...
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Lowry darified that origindly it was 10, but they backed off to 5.
Pridemore said 5 decibelswasfine.

Morris asked if they wanted to tackle the issue of ambient noise. She said it wassmply a
judgment cdl on the hearing examiner’'s part, and if she remembered correctly he didn’t think it
included the grand prix.

Lowry said the examiner congtructed his standard premised upon his factua conclusion that
both the relative increase over ambient and the absolute leve of the noise was sgnificantly
detrimenta. Lowry said he thought it was an important underpinning of that factud finding that
ambient noise leve didn’t include noise from the higtoric events,

Morris said you would have to go back along way to get to that ambient noise level.

Stanton said she took that as abasis for the mitigation; that the hearings examiner proposed to
try to get to the point that the noise was no longer significantly detrimental.

There was further discussion regarding ambient noise level.

Lowry said the hearings examiner had first found that the SEPA aspirationa standard was not a
regulation. In fact, it wasn't directly relevant to his hearing. What it saysisthat they can find that
a 5-decibe increaseis sgnificant for purposes of SEPA, which means that they can usethat as
abagsfor requiring environmenta andyss. But, he said it was rdevant in trying to get agrasp
on whether or not they were dedling with asignificant noise impact. He concluded that they
were. Lowry further explained.

Morris asked what the hearings examiner had said was included in ambient. She said her
recollection was that he had decided that ambient was the noise without the races.

Stanton asked if any of the gppedsincluded an apped about the way the hearings examiner got
to ambient.

Pridemor e indicated that James Sdllers had.
Discussion continued.

Morris said the question is— 5 decibels at the property line from what? The noise sandard in
sate law?

Lowry said yes, for the PA system.
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Pridemore said what he was talking about was the PA system; that they had offered to reduce
that by 5.

Lowry stated that the gpplicant’ s primary argument was that they presented evidence of what
they could do and then the examiner requirement more without having an evidentiary basis as
clamed for that.

Pridemore said that was on the PA system issue, which he agreed with. He said the hearings
examiner was asking for more than perhaps was possible, and just the issues of the ambient
noise, etc., which he thought Mr. Sdllers was getting to aswell....

Lowry said he thought the hearings examiner struggled with the ambient noise levels. He
referenced page 23 and the chart, which shows a number of placesthat the Sate noise
regulations would be violated, assuming their gpplicability. He said that then presents the issue of
whether or not the examiner was correct in concluding that the state noise regul ations measured
at the house, not the property line, are an appropriate way to get to what congtitutes significant
detrimental effect.

Pridemore said the examiner’ s whole argument on that issue struck him as pretty sound in
terms of imposing conditions under a conditiond use permit.

Morris asked what the dlowable noise levels are for racing activities absent the PA, including
grand prix. Is the decibel level set for everything together?

Lowry responded that if the exemption applies and they assumethat it’'s operating as a
nonconforming use, then there would be no decibdl limitation.

Morris again asked what the tolerable level would be when a PA system is't operating. She
sad thereisalot of argument over grand prix, and they have aready decided thet it is exempt
from the state noise standard. If they are going to impose noise mitigation requirements on noise
from the grand prix, then what isthe leve they are to achieve?

Stanton asked Lowry if it was correct that they have an aspirationd god in the conditiona use
permit. Was the hearings examiner trying to go through al of the different alternatives based on
the testimony from the neighbors, as well as others who were impacted, to get below the
threshold that could be determined as sgnificantly detrimenta?

Lowry replied that for noise other than the nationals, the examiner settled on a standard of 57
decibels at the residence.
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Pridemore asked if the gpplicant was saying that they couldn’t meet any of the noise
requirements or just the PA.

Lowry said the applicant was saying that they couldn’t meet the PA requirements as
conditioned by the examiner. They might be able to meet the 57 for the main track, but couldn’t
for grand prix races.

Morris said that was her point. She said she didn’t find where 57 decibels was spdlled out. If it
g7t spdled out, then this matter isjust going to come back to the board again.

Pridemore agreed that it needed to be resolved.

Lowry referred to page 38 of the decison, Condition C, which requires that races, practice
races, and dl other events on the Site shall not exceed the maximum permissible environmentd
noise levels a homes. That maximum is 57 during the day.

Morris asked if they wanted to proceed through the Sdllers apped.

Pridemore said the Sdlers gpped was essentidly saying that you can't restrict anything under
conditiond use, which Pridemore didn’'t agree with. He said the part he didn’t get out of it was
that it would prevent them from actudly continuing to do what they are doing. He said there
needs to be some sort of standards applied. He said he felt that the examiner had done a good
job of creating arationa argument, but hadn’t come to the point that the hearings examiner was
precluding operation of the Ste asit is currently.

Lowry said that was part of the difficulty of the record asit now exigts. The gpplicant clams
urprise a this standard and, therefore, didn’t submit evidence that this standard couldn’'t be
met, particularly for grand prix races. However, Lowry said he didn’t know that the record itsdlf
supported that.

Morris noted that there was one apped item on the 400 ft. and it was interesting to see that the
hearings examiner was using the habitat ordinance as some sort of standard for mitigation of
noise atogether. Secondly, she said she didn't know about the feasibility of mufflers. She
thought the monitoring was agood idea.

Pridemore said he' strying to put parametersin the conditiona use permit in order to avoid
extreme kinds of accedence’ sthat aren’t covered. He said they are attempting to get them in
compliance with a conditional use permit and there needs to be those kinds of standards.

Santon stated that she was able to follow the hearings examiner’ s line of reasoning and didn’t
think he had erred. Beyond that, the only error she found in the record was atypo in the
conditions.
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Pridemore said that one standard thet needs to be in place is that they are allowed to operate
asthey higtoricdly have. He said his recollection was that they specifically said no 4x4's, but he
didn’t remember them specificaly saying no grand prix races. He said if they are now imposing
conditions that preclude grand prix races, then they’ ve gone farther than what his expectations
regarding aspirationa noise have been.

Santon asked if there would sill be grand prix racing out there as a nonconforming use if there
is no conditiond use permit.

Lowry said that will be the issue that gets them back to the state noise exemption and whether,
infact, grand prix races are dlowed if they didn’t occur prior to 1975.

Morris said she wanted them to get asfar asthey could on the matter today.

Pridemore agreed, but didn’t want to leave it with so few redtrictions that the applicant could
do anything they want to on the site regardless of impacts on neighbors. He sad if they are
denying through the noise sandards that the hearings examiner is proposing — if they are denying
the hitorical use, then he would say that they do need to make a change.

There was further discusson.

Lowry said the gpplicant suggested that they could probably comply at the main track, but
probably not with the grand prix.

Pridemore asked if there was away to put a different slandard on the grand prix that might
lead to resolving it today.

Lowry said if the board agreed with the examiner’ s conclusion that noise above 57 a adjoining
residences, other than during the nationds, is significantly detrimenta and the applicant can't
adjust grand prix races to meet 57, the consequence would smply be that they’ re not entitled to
aCU and they can rely on their nonconforming rights. Lowry then noted that they hadn’t yet
reached the issue of intensity of use.

Morris brought up the issue of not using the PA before 10:00 am. on Sunday. She wondered
where the examiner came up with that. Morris moved on to theissue of intengity of use.

Pridemore had a question about the origind remand — something in the previous gpped that
had established 1994 as the historic use and where the line is being drawn for the conditiona
use. Y €, the resolution on the remand made it sound like he should base it on today. He asked
Commissioners Morris and Stanton what their expectations and recollections were.
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Morris sad it was clear from the language of the resolution that they intended for the hearings
examiner to condder activities that were post 1994, and he did that and came up with a number
of 90. She said there was Sgnificant evidence in the record that more than 90 events occurred in
2002.

Pridemore sad there was the affordability sde of it. The issue was that at some point it should
have been under conditiond use, should have been covered, and there should be an appropriate
line drawn.

Lowry said that was part of the reason why the issue became problematic when it first came
around because county code limits physicd expanson of nonconforming use, but not tempora
expansion.

Morris said she was okay with the hearings examiner’ s decision regarding the 90 days. She
referred back to intensity of use and asked if they agreed with the hearings examiner’ sfinding
that the 90 days was the appropriate intensgity of use.

Pridemore said he' swilling to accept the hearings examiner’ sfinding of 90 daysasan
gppropriate number, but he would tell the gpplicant not to push it. He added that there was
subgtantia argument that could be made that the 90 days was excessively higher than

appropriate.

Stanton sad she didn't find fault with the hearings examiner.

Morris verified that they were upholding the hearings examiner in regards to both the intengity of
use and the hours of operation on Sunday. She said they were back at the noise issue and
asked Commissoner Stanton if she was in agreement with Commissioner Pridemore's
suggestion regarding opening up for ord argument or more documentation regarding the issue of

the money.

Stanton said there was no evidence that it was going to cost very much to try to come into
compliance. She agreed with the hearings examiner in how he had gotten to his definition
regarding what would be sgnificantly detrimenta — it’ sathreshold, a noise standard, and that’s
what should be measured. She said she’ s not as concerned about whether it cost too much, but
feelsthat their repongbility in approving CU isto find what the appropriate sandard is and
then make sure there is enough mitigation available to achieve that sandard.

Pridemore said he agreed. He said he fdlt the hearings examiner had spent an inordinate about
of time to come up with his requirements and suggested that they give them a chance to work.

Morris asked Lowry what issues were remaining.
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Lowry referenced the Sellers apped where there is objection to mufflers, phone log, monitoring,
mapping as being unduly onerous.

Santon said there was the question of responsibility for monitoring and keeping the records
that was the issue.

Morris said there was an objection to the mufflers because there are muffler sandards thet are
st by the different racing associations. There was aso an objection to the amount and degree
of labor involved in checking every vehicle that comes on course to make sureit hasthe
appropriate muffler.

Pridemore said he didn’t find it to be unduly onerous and, in fact, these kinds of reviews take
place before arace anyway and records are probably being kept for ingpections.

Stanton added that it'sin place by a sanctioning bodly.

Lowry stated that Keith Hirokawa s gpped argues that there is insufficient restriction on Sunday
racing. That the future studies put the fox in charge of the hen house; the setback line dong the
creek rather than afixed number of feet. They’' ve dedlt with noise reading at the residence and
offered to bring new evidence on property values.

Morris said she thought that Sunday had been adequately dedlt with.

Lowry stated that Mr. Anderson and Mr. Hirokawa fault the examiner for reying on future
Sudies of noise,

Morris and Santon asked — “what e is there?’

Lowry said the Coyote Creek setback argument that it'sirrationa to rely on a setback that
varies from 100-400 feet from adjacent property lines rather then just setting out a...

Morris said the setbacks in the habitat ordinance are never intended to be for noise mitigation.
Pridemore sad there was somewhat a desire to dismiss some of the clams.

Lowry said he thought the examiner’ s rationae was undoubtedly that it was something that was
fixed on the ground now and SO made alogica boundary in his judgment. He said that in Mr.
Anderson’s gpped there is dso the contention that it should be a boundary for not only the
grand prix racing, but any kind of motorcycle activity.

Pridemore and Morris agreed that was fine.
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Santon pointed out one typo on page 38, where it talks about the Nationa's Event when the
public address system may operate between 7:00 am. and 1:.00 p.m. Stanton said that it should
be 10:00 p.m.

MOVED by Pridemore to uphold the Hearings Examiner in the case of Washouga Motocross,
with the exception of the typo as indicated by Commissioner Stanton, and that the public
address system will be decreased by 5 decibels, not 10. Commissioners Morris, Stanton, and
Pridemore voted aye. Motion carried. (See Tape 71)

There was discussion between the board and Keith Hirokawa, Attorney, regarding materids he
had submitted for the Washouga Motocross and Livingston Mountain Quarry appeds. Mr.
Hirokawa didn’t think the materids for Livingston Mountain had made it to the record or the
board for their consideration.

It was determined that Rich Lowry had received the materids for both appedls.

Santon asked if they could read Hirokawa s letter from January 2 to seeif it would change
ther decision.

Morris apologized for her earlier comments and said she would read the | etters for both
Livingston and Washougal Motocross. She asked Mr. Barron to advise Commissioner
Pridemore of this discusson. She said that it should be clear from the hearing tapes that they
didn’'t read dl of the supplementa materias that were provided from Mr. Hirokawa

Lowry recommended that when the proposed resolutions are forwarded to the board, they
include a reminder that the board is going to think about reconsideration upon reviewing the
materiads that didn’t reach them.

Morris asked Mr. Hirokawa if that was acceptable.

Hirokawa responded that it was.

Brad Anderson, Attorney representing the gpplicant, stated that they had no objection to that.

2 p.m. Bid Opening

Present at the Bid Opening:

Mike Westerman and Allyson Anderson, Generd Services; and Louise Richards, Clerk of the
Board
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BID OPENING 2353

Held a public hearing for Bid Opening 2353 — NE 149" Street, Public Works Rock Storage
Facility. Mike Westerman, Generd  Services, opened and read bids. Westerman said it was
their intention to award Bid 2353 on January 27, 2003, at 10:00 am., in the Commissioners
hearing room of the Clark County Public Service Center, 6™ Floor. (See Tape 71)
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BOARD OF COUNTY COMMISSIONERS

Betty Sue Morriss
Betty Sue Morris, Chair

Judie Stanton, Commissioner

Craig A. Pridemore/ls
Craig A. Pridemore, Commissioner

ATTEST:

Louise Richards's/

Clerk of the Board

Ir
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